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It had been known for some months that Judge Whittle, Pres- 
ident of our Supreme Court of Appeals from. March 6th, 1917, 

to the end of the present year and 
The Retirement of Judge of which Court he had been a 
Stafford G. Whittle. member for over eighteen years, 

proposed retiring from the Bench 
at the end of the present year. With the adjournment of the 
Court in December this distinguished and beloved lawyer and 
jurist entered private life and we trust may enjoy for many 
years to come a well earned repose. 

Judge Whittle had been before his elevation to the Supreme 
Bench one of the most admired and learned of our Circuit 
Court Judges. He brought to the higher station the same pa- 
tient and attentive bearing, the same careful and thoughtful con- 
sideration, the same earnest desire to do justice, and the same 
laborious and painstaking methods which had distinguished him 
as a nisi prius judge. Added to them was a courtesy and kind- 
liness belonging to the old regime of Virginia gentlemen, which 
made it a pleasure to argue cases before him. He presided over 
our great tribunal with dignity worthy of the station and of his 
predecessors, and the knowledge of his retirement brought forth 
from all lawyers a sincere and unfeigned regret. His decisions 
were noted for learning unmixed with pedantry. Commenda- 
bly brief, yet never losing any force thereby, they form a most 
valued and valuable addition to our jurisprudence. 

Those who had the privilege of practicing before him, will al- 
ways remember him with pleasure and admiration, and he car- 
ries into private station the kindliest good wishes of every law- 
yer in the Commonwealth. 

Judge Whittle has been succeeded as President of the Court 
by Hon. Joseph L. Kelley. 
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As well known, magistrates in this State have exclusive ju- 
risdiction for the trial of misdemeanors. 

Having issued a warrant charg- 
A Somewhat Novel Con- ing a man with a felonious and 
dition Of Affairs. malicious assault and causing in- 

jury with a deadly weapon, with 
intent to maim, disfigure, disable and kill, the magistrate, heard 
the case and found the accused guilty of a simple assault and 
fined him twenty-five dollars, which was paid. The man who 
had been assaulted and who, by the way, had his throat cut 
by the accused during the assault, went before the grand jury, 
who indicted the assailant for felonious and malicious cutting 
with intent to maim, disfigure, disable and kill. The accused 
was put on trial for the felony and pleaded not guilty. He at- 
tempted to introduce evidence of his conviction of a misde- 
meanor on the same charge before the magistrate but the court 
refused to allow him to do so. He was convicted of a felony, 
and now comes up a very knotty question, as to the solution 
of which we have been able to find no clue or any authority. 

Suppose the jury upon the trial for the felony — as they had 
a right to do — had found him, as the magistrate did, guilty of a 
simple assault — a misdemeanor — and fined him twenty-five dol- 
lars? In what position did he stand? He had been previously 
tried and convicted of this offense, had satisfied the terms of 
his sentence — Could the circuit court in which he was tried sen- 
tence and punish him for the same offense for which he had 
been previously sentenced and punished? Certainly if it did 
the man was being punished twice for the same offense ; he had 
been twice in jeopardy for the misdemeanor and been convicted 
and punished. And yet, what was his remedy? The court had 
ruled out all evidence as to his previous trial and conviction. 
He could not have gotten it before the court in the felony trial 
by a plea of autrefois convict. Is it proper that he should be 
thus twice punished? 

It seems to us that a motion in arrest of judgment might have 
been made and his counsel have asked leave to introduce evi- 
dence of the previous conviction, and yet we are by no means 
certain that this could be done. 
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Certainly the man ought to have some remedy. We invite the 
attention of our lawmakers to this case, which is liable to hap- 
pen at any time, and suggest that an act should be passed al- 
lowing any defendant indicted for a felony and convicted un- 
der that indictment of a misdemeanor to show upon a motion in 
arrest of judgment that he had previously been tried and con- 
victed for the same misdemeanor and had satisfied the judg- 
ment. Upon his doing so the court should thereupon enter this 
fact of record and direct that no further proceeding be had 
against him under the indictment and verdict of the jury 
thereon. 



We have once or twice had occasion to call attention to the 
act approved March 17th, 1915, making it a misdemeanor for 

a husband to desert or neglect to 
The Non- Support and provide for the support of his wife, 
Desertion Act. or for a parent to desert or neglect 

to provide for the support of his 
child, or children, under the age of sixteen years. As we pre- 
viously have remarked, this act was evidently drawn from 
the acts of other states and while it may work very well in the 
cities our experience has been that it does not work well in the 
counties. One peculiar feature of the act, which really makes it 
practically an imprisonment for debt, is about as useless as any 
act could be. And that is, the law provides that a husband or 
parent who shall desert or wilfully neglect or refuse to provide 
for the support or maintenance of his wife or of his child, or 
children, under the age of sixteen years, she or they then and 
there being in destitute or necessitous circumstances, shall be 
guilty of a misdemeanor, and on conviction thereof shall be 
punished by a fine not exceeding five hundred dollars, or, in 
case of a husband or father, be sentenced to the state convict 
road force at hard labor for a period of not less than ninety 
days or more than twelve months, or both. It will be noted 
that there is no provision that when the husband or father is 
sentenced to hard labor or to the fine, that his services shall be in 
any wise paid for, but as usual in such cases shall go to the 
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State. The consequence of this is that the man who so wilfully 
deserts or neglects is put in a position where his wife or child, 
or children, are left just as absolutely without support after 
conviction as before. We had hoped that the revisors of the 
Code would amend this, so that the State would pay to the wife 
or child, or children, a certain sum per diem for the time that 
the criminal husband or father was working on the convict road 
force. It may be argued that the fear of punishment may act 
as a deterrent in preventing the desertion or neglect to support, 
but we have not found it in actual practice to so result. In fact 
the act has proved in most cases in our experience an absolute 
failure. It seems to us that it should be so amended that when 
the husband or father is sentenced to the road force a sum of 
at least twenty-five to fifty cents per day should be paid by the 
State for his labor, and this amount secured to the deserted 
wife or children and paid to them by the proper officers. 



In the case of Abrams v. U. S., decided November 10th, 1919, 
by the Supreme Court of the United States — the right of the 

Nation to protect itself against 
Constitutional Law: Free- the creatures who would de- 
dom of Speech. stroy our institutions and wreck 

our Government, is clearly laid 
down. 

Five Russians — of unusual intelligence and considerable 
schooling, who had lived in this country for terms varying from 
five to ten years, but who had never been naturalized, were ar- 
rested for violation of the espionage act during the war with 
Germany. Abrams was one of them. Four testified on their 
own behalf — three of them boldly averring they were "rebels," 
"revolutionists," "anarchists," who did not believe in any form 
of government and had no interest whatever in the government 
of the United States. The fourth declared he was a "socialist" 
and did not believe in a "capitalistic" form of government, the 
United States in his opinion being such a government. They 
admitted printing and circulating circulars the gist of which 
was to stir up the working class to a general strike unless the 
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United States declined to interfere in Russia, and pledging 
themselves "to create so great a disturbance that the autocrats 
of America shall be compelled to keep their armies at home and 
not to be able to spare any for Russia." The circulars con- 
cluded with a threat to "use arms" and "to keep the armies of 
the allied countries busy at home." The circulars declared the. 
government of the United States to be "hypocritical," "cow- 
ardly" and "capitalistic," an enemy of the workingman, and ap- 
pealed to the workingmen to arise and put it down by force. 
There were several such circulars, all of the most inflammatory 
kind, and all evidently intended to defeat the war program of 
the United States. This group of five met in New York City 
in rooms rented by Abrams under an assumed name. Abrams 
purchased the printing outfit on which the circulars were printed, 
and installed it in the basement room where the work was done 
at night. The circulars were then distributed by throwing them 
from a window of a building where one of the defendants was 
employed, and others secretly in New York City. 

The defendants pleaded "not guilty," but admitted that they 
assembled in Abrams' room, discussed and prepared and printed 
and distributed the circulars. They claimed they were under 
the protection of the 1st Amendment to the Constitution of the 
United States, guaranteeing freedom of speech, and that the 
espionage act was unconstitutional. 

The court promptly amended this contention by referring to 
Schenck vs. U. S., 249 U. S., p. 47, and Frohweck vs. U. S., 
idem, p. 204. 

The court held also that the language of the circulars was ob- 
viously intended to provoke and encourage resistance to the 
United States in time of war, and sustained the sentence of 
twenty years imprisonment inflicted by the lower court. 

It is to be regretted that the court sometime does not draw a 
clear distinction between "freedom of speech" and "license of 
speech." "Freedom of speech" as contemplated by our Con- 
stitution was no more intended to allow "unlicensed speech" 
than the clause which permitted every citizen to bear arms was 
intended to allow the carrying of concealed weapons. Freedom 
was never intended to mean "license," and yet the majority of 
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the creatures who come over here to destroy our government, 
our happiness and peace always, construe '"liberty" to mean "li- 
cense" and act accordingly. 

We regret to see that Judge Holmes dissented, though not 
surprised to find that Judge Brandeis did. The latter is gen- 
erally found dissenting upon most questions of "socialistic" 
tendencies when the Court rules against them. 

But Judge Holmes' language in his dissenting ppinion is so 
beautifully characteristic and eminently Bostonian that we are 
willing to allow him the greatest latitude. He says, "In this 
case sentences of twenty years imprisonment have been im- 
posed for the publishing of two leaflets that I believe the de- 
fendants had as much right to publish as the Government has 
to publish the Constitution of the United States, now vainly in- 
voked by them. Even if I am technically wrong and enough can 
be squeezed from these poor and puny anonymities to turn the 
color of legal litmus paper (italics ours), I will add, even if 
what I think the necessary intent were shown — the most nom- 
inal punishment seems to me that could be inflicted, unless the 
defendants are to be made to suffer, not for what the indict- 
ment alleges, but for the creed they aver — a creed that I believe 
to be the creed of ignorance and immaturity, when honestly 
held, as I see no reason to doubt that it was held here, but which 
although made the subject of examination at the trial, no one 
has the right even to consider in dealing' with the charges before 
the Court." 

He concludes as follows : 

"Persecution for the expression of opinions seems to me per- 
fectly logical. If you have no doubt of your premises or 
your power and want a certain result with all your heart 
you naturally express your wishes in law and sweep away 
all opposition. To allow opposition by speech seems to in- 
dicate that you think the speech impotent, as when a man 
says that he has squarred the circle, or that you do not care 
whole-heartedly for the result, or that you doubt either 
your power or your premises. But when men have real- 
ized that time has upset many fighting faiths, they may 
come to believe even more than they believe the very foun- 
dations of their own conduct that the ultimate good de- 
sired is better reached by free trade in ideas, — that the best 
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test of truth is the power of the thought to get itself ac- 
cepted in the competition of the market; and that truth is 
the only ground upon which their wishes safely can be 
carried out. That, at any rate, is the theory of our Con- 
stitution. It is an experiment, as all life is an experiment. 
Every year, if not every day, we have to wager our sal- 
vation upon some prophecy based upon imperfect know- 
ledge. While that experiment is part of our system I think 
that we should be eternally vigilant against attempts to check 
the expression of opinions that we loathe and believe to be 
fraught with death, unless they so imminently threaten im- 
mediate interference with the lawful and pressing pur- 
poses of the law that an immediate check is required to save 
the country. I wholly disagree with the argument of the 
government that the 1st Amendment left the common law 
as to seditious libel in force. History seems to me against 
the notion. I had conceived that the United States through 
many years had shown its repentance for the Sedition Act 
of July 14, 1798 [1 Stat, at L. 596, chap. 74], by repaying 
fines that it imposed. Only the emergency that makes it 
immediately dangerous to leave the correction of evil coun- 
sels to time warrants making any exception to the sweeping 
command, 'Congress shall make no law abridging the free- 
dom of speech.' Of course I am speaking only of expres- 
sions of opinion and exhortations, which were all that were 
uttered here; but I regret that I cannot put into more im- 
pressive words my belief that in their conviction upon this 
indictment the defendants were deprived of their rights un- 
der the Constitution of the United States." 

We were always of the opinion that it was well settled law 
that no man could claim under an instrument and repudiate it 
at the same time. These Russian Anarchists repudiate, "scorn 
and spit upon" our form of government, based purely and sim- 
ply upon the Constitution. That instrument is as to them what 
Lloyd Garrison once called it, "A league with death and a cov- 
enant with hell." But they even go further than that now 
"sainted! !" man. They do all in their power to urge its destruc- 
tion and the overthrow of the government of which it is the cor- 
ner stone, and then try to claim the benefits of this instrument 
they repudiate. This seems to us a complete answer to the speci- 
ous arguments of the learned justice. We wonder if he was in 
Boston, as the writer was, last September, during the police 
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strike, and saw to what conclusions "freedom of speech" such as 
these Russians used, led. Open gambling upon the sacred soil of 
the "Common" ; violence and robbery ; looting and destruction 
of property. A shame and disgrace to the learned justice's own 
fair City. Those of us who had sons fighting and shedding their 
blood in France for the freedom of the world can have little 
sympathy for the man who, sheltering himself under the aegis 
of our liberty, used that liberty to counsel resistance to any ef- 
fort to aid them. If to the foreign-born, foreign-bred and for- 
eign remaining anarchist liberty is given in the slightest degree 
to imperil the lives of our children and the cause for which they 
were fighting, and given to any man, citizen or alien, by any 
clause in our Constitution, then indeed it has become a "league 
with anarchy and death, a covenant with hell." 

Thank God for the Court which did not, and will not, allow 
it to be used to destroy itself. 



Our faith in one of the dei ex machina of the Supreme Court 

of the United States — the Police Power — has received a severe 

shock by the decision of that Court 

„ „ _. .. in the case of Perm. R. R. v. Pub- 

Commerce — Conflicting ,. ^ , ., , 

«x x j ti j i « wc Service Commission decided 

State and Federal Recr- 

ulations. . _ „ . _ 

A State Statute of Pennsyl- 
vania required that the last car on 
any train made up for mail or express must be equipped at its 
rear end with a platform 30 inches in width, guard rails and 
steps. The Pennsylvania R. R. ran a train engaged in Inter- 
state Commerce with a mail car at its rear, which car was con- 
structed in accordance with the regulations of the U. S. Post 
Office Department, but not equipped as required by the Pennsyl- 
vania Statute. It was ordered by the State Public Service Com- 
mission to comply with the State Law. It appealed to the Su- 
preme Court which held — Justice Clarke dissenting — that the 
United States had exercised its exclusive powers over inter- 
state commerce in this field and that therefore the State could 
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neither supplement nor add to the Federal requirements. The 
only claim to Federal Control of the matter in question was that 
the Interstate Commerce Commission had followed the require- 
ments of the Federal Safety Appliance Act by providing that 
"caboose cars" without platform could be used and as caboose 
cars are used as end cars therefore a "mail car" when an end 
car came under the Interstate Commerce Commission's rulings 
and the State could not regulate its appliance or those of any 
other car engaged in interstate commerce. 

Now a "caboose car" is just about as much like a mail car as 
an ass is like a horse. It is used exclusively on freight trains, 
while mail coaches are nearly always used on passenger trains. 

The very wise provisions of the State Statute were intended 
of course to protect the life and safety of people travelling on 
trains and it seems to us might have come under the head of 
"police regulations." 

Mr. Justice Clarke dissents vigorously and it seems to me his 
dissenting opinion is unquestionably what the decision of the 
Court ought to have been. 

He states that nothing in the record shows that the Interstate 
Commerce Commission had ever assumed control over the man- 
ner in which trains shall be made-up, manned or moved, and that 
the State Statute did not prescribe what the construction of any 
car should be, but only that the rear car of any mail or express 
train should be equipped with a platform as prescribed, with 
exits "free from destruction." It may be a mail car, express or 
passenger coach or a caboose — the only requirement is that it 
shall have a platform with guard rails and steps. 

The Justice then says: 

"In this case the action of the court is rested chiefly on the 
single circumstance that the Interstate Commerce Commis- 
sion has prescribed requisites for "caboose cars without 
platforms;" and since caboose cars are constantly used as 
end cars, therefore it is concluded the Commission recog- 
nizes as lawful a type of end car which the state statute 
condemns. 

If the construction prescribed for "caboose cars without plat- 
forms" at all resembled or was even approximately the 
equivalent of the construction of express or mail cars in the 
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respects essential to the safety and promptness of service 
on the rear end of fast trains, or if it appeared that such ca- 
booses are or could be used on such trains, the inference 
might be justified; but the difference between the two is 
radical and fundamental. As thus: the illustrations in the 
record show that mail and express cars have only narrow 
stirrups and single handholds at the side doors and at their 
ends, and the ends are equipped with vestibule frames, 
which render access difficult and dangerous to the brake 
wheel and markers (signal lights and flags) and to the 
handholds and stirrups for mounting or alighting. But the 
requisites prescribed for a "caboose without platform" are, 
a curved and a straight handhold on opposite sides of each 
side door, and "side-door steps" under each door, with a 
minimum length of 5 feet, a minimum width of 6 inches, a 
minimum height of backstop of 3 inches, and hung a maxi- 
mum height of only 24 inches from the top of rail. Such 
handholds, with such a long, wide, and low-hanging step, 
give facilities for mounting or alighting from such a ca- 
boose, when in motion, comparable in safety to those of an 
end platform, and are obviously much better and safer than 
those on mail or express cars. 

The importance of rear end signals cannot be overstated, yet 
the construction of the ends of express and mail cars, as 
shown in the illustrations in the record, is such that such sig- 
nals can be observed by trainmen with difficulty, when the 
train is moving, and can be put in place or removed only 
with great risk of injury, especially in time of storm of 
wind or rain, or when the precarious foothold on the nar- 
row ledge of the slightly extended end sill is covered with 
ice or snow. Such danger is entirely obviated by use of 
the inexpensive platform prescribed by the state statute. 

To this we must add that a caboose is used only on slowly 
moving freight trains, while the state act deals only with 
fast trains, which start so rapidly that mounting them is 
especially dangerous for men who, in the discharge of duty, 
must usually be on the ground to the last moment, for ob- 
servation and for signaling, and with whom a few mo- 
ments in alighting, when the emergency signal is given, 
may mean the difference between safety and disaster to 
themselves and to passengers and property on such and 
other trains. 

It was to furnish facilities to employees for prompt and rea- 
sonably safe mounting and alighting from these fast trains 
and for the discharge of other duties without excessiye 

—5 
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danger that the statute was enacted, and it seems to me, 
for the reasons stated, that permitting the use of cabooses 
without platforms does not cover the rear end requirements 
of fast express and mail trains, and that the court, in its de- 
cision, makes a misapplication of that permission. 

It will excite surprise in many minds that the plaintiff rail- 
road company does not make, as it is believed many car- 
riers do make, such provision as this statute requires, or its 
equivalent, from motives of economy, as a protection from 
injury to employees and danger to property as well as from 
the humanitarian motive so obviously involved. 

Believing, as I do, that the section of the state statute is a 
humane, reasonable, and intelligent provision for promot- 
ing the safety of employees, passengers, and property aris- 
ing from special conditions on the lines of railway, and 
that there is no Federal provision having a like purpose, I 
decline to share in striking down as unconstitutional a law 
passed by the legislature of Pennsylvania, approved by the 
Public Service Commission of that state as reasonable and 
necessary, and, as I think, by its highest court as consti- 
tutional." 

The learned Justice does not allude to the Police Power, but 
surely that should prevail when as "a humane, reasonable and 
intelligent provision for promoting the safety of employees, pas- 
senger and property" an act has been passed by a state and no 
Federal Act is in conflict with it. 

One finds it hard to formulate any general rule from the de- 
cisions of the Supreme Court what matters are under the con- 
trol of the State Governments. Each case seems to make a law 
unto itself and therefore lawyers can do nothing else but ad- 
vise appeals upon any state matter which may seem to conflict 
with a Federal law, which is good for the lawyer, but "verra 
bad for the coo" — as old Stephenson said, considering the gen- 
eral public as the "coo." 



